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The following list of documents have been added to the Handout Packet of the 
Board of Selectmen Meeting for 6.14.2021 and are labeled according to their 
corresponding agenda item.   

4. Application of Bradford Young for Economic Development Committee 

6.EUpdate from KP Law dated June 7, 2021 re: Implications of the Pending Termination of the State of 
Emergency 

6. Follow up up correspondence from KP Law dated June 14, 2021 re: no final action on legislation has 
occurred or expected prior to the expiration of the State of Emergency on June 15, 2021.   

12. 4 Spencer Circle Easement Agreement with Exhibits and supporting materials 

12. 6 Spencer Circle Easement Agreement with Exhibits and supporting materials   
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Implications of the Pending Termination of  
the State of Emergency 

June 7, 2021 
 
As you have all heard by now, the COVID-19 State of Emergency will be formally rescinded at 12:01 a.m. on June 

15, 2021.  Almost all of the COVID-19 related executive orders, Department of Public Health mandates, sector-

specific workplace safety protocols, and gatherings and capacity limits will have expired as of May 29, 2021.   Any 

such orders that were not rescinded as of May 29th will expire on June 15th, although certain school-related 

requirements remain in place.  We have received several questions in the days since Governor Baker announced 

the pending termination of the State of Emergency, most commonly involving: the ability of public bodies to hold 

remote meetings after the State of Emergency ends; whether locally-declared states of emergency and associated 

orders should be rescinded; and, whether communities are required to re-open town offices and programs in light 

of the lifting of the State of Emergency.  While there are certainly other questions, we wanted to address these 

most time sensitive issues. 

Ability of Public Bodies to Meet “Virtually” as of June 15, 2021 
 
Absent further action by the Legislature, the temporary authorization for public bodies to hold entirely “virtual” 

meetings will expire as of 12:01 a.m. on June 15th.  It is critical to keep this issue in mind when posting public 

meetings, and posting and advertising public hearings, that will occur after, or be continued to a date after, the 

State of Emergency expires.  The Governor has proposed a legislative extension to temporarily allow remote 

meetings to continue to occur after the State of Emergency expires, which would afford more time to transition 

from virtual to in-person meetings.  However, given that June 15th is rapidly approaching, it is not clear that such 

legislative action will occur before the State of Emergency expires.  Public bodies, therefore, should be prepared 

to resume fully in-person meetings as of June 15th.   Note that there are no longer any state-imposed limitations 

on the number of people that may gather in a single indoor location, either with or without social distancing. 

If you have already posted and/or advertised a “virtual only” public meeting or hearing that will occur June 15th or 

later, we recommend that: 

- In the case of public meetings, where only 48 hours advanced notice is required (not counting Saturdays, 

Sundays, or legal holidays), you amend your meeting notices to reflect that the meeting will be held in-

person, and specify the meeting’s physical location;  

- In the case of public hearings, where statutory, regulatory, or local requirements mandate publication or 

other notice more than 48 hours in advance, you should consult with your counsel to determine what 

steps are necessary and permissible to update those notices to reflect a new meeting location; 
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- If the meeting/hearing will be held both virtually and in person (see “Hybrid Meetings”, below), you 

should double check meeting/hearing notices to ensure that it is clear that the public’s in-person 

attendance is permitted and not prohibited. 

Rules for Remote Participation 
 
Assuming no further action by the Legislature before June 15th, the rules regarding remote participation that 

existed prior to the pandemic will again apply.  Pursuant to 940 CMR 29.10, remote participation by less than a 

quorum of the public body is permitted, if adopted by the municipality’s Chief Executive Officer (usually the 

Mayor or Select Board, unless otherwise established by Charter or special act).  Should the Select Board vote or 

the Mayor authorize the use of remote participation, that authorization will apply to all governmental public 

bodies in the municipality.  Notably, local Commissions on Disabilities have independent authority to adopt 

remote participation rules for their meetings, either on a meeting-by-meeting basis or for all future meetings.  The 

Chief Executive Officer and/or local Commission on Disabilities may adopt more stringent rules on remote 

participation than those set forth in 940 CMR 29.10, so long as those rules are consistent with and do not violate 

state or federal law.   

As a refresher to the pre-pandemic remote participation rules, at the end of this eUpdate, you will find a bullet-

point summary of the minimum requirements for remote participation under 940 CMR 29.10. 

“Hybrid” Meetings 
 

There is nothing in the Open Meeting Law that precludes the simultaneous broadcasting of an in-person public 

meeting or public hearing via technological means (such as live broadcast via local cable access, “Facebook Live”, 

Zoom, or other platform).  Similarly, there is nothing in the Open Meeting Law that precludes a public body from 

accepting public comment or allowing public participation via virtual means.   As a reminder, public bodies are not 

statutorily required to allow any public comment or participation in their meetings, unless there is a Charter 

provision, special act, or local ordinance or by-law mandating public comment or participation.  Public hearings 

are a different matter, however, since the public’s right to participate is inherent in the hearing process.     

While the lifting of the State of Emergency means that members of the public body will be limited in their ability 

to remotely participate in public meetings or hearings, the same is not true of members of the public.  Now that 

there are no longer any state-imposed gathering limitations and the State of Emergency will shortly be lifted, the 

public must be allowed to attend open meetings in person, but they may also be afforded the opportunity to 

attend remotely.    Whether or not to afford this additional opportunity for remote attendance and participation 

is a policy decision for each community.   

If you do choose to offer both in-person and virtual attendance options, you should consider the impacts if a 

technology disruption occurs during the meeting.  Must the meeting be recessed while the technological issues 

are attempted to be resolved, or must the meeting be terminated in the event that those technological issues 

cannot be resolved?  The answer to this question likely depends upon how the meeting/hearing was noticed.  If 

you offer both in-person and virtual attendance options, to avoid having to suspend or cancel a meeting due to 

technical difficulties you may wish to include on your meeting notices language such as: 
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“This meeting/hearing of [insert name of public body] will be held in-person at the location provided on 

this notice.  Members of the public are welcome to attend this in-person meeting.  Please note that while 

an option for remote attendance and/or participation is being provided as a courtesy to the public, the 

meeting/hearing will not be suspended or terminated if technological problems interrupt the virtual 

broadcast, unless otherwise required by law.  Members of the public with particular interest in any 

specific item on this agenda should make plans for in-person vs. virtual attendance accordingly.”     

Rescinding Locally-Declared States of Emergency and COVID-19 related mandates 
 
Many municipalities declared a local state of emergency, in parallel with the Governor’s declaration of a State of 

Emergency based on particular local public health concerns.  Now, however, the question arises as to whether 

those locally-declared states of emergency should be rescinded.   If your locally-declared state of emergency is 

worded such that it is tied to the state-wide State of Emergency, it may expire on its own as of June 15th, without 

further action by the Select Board/Mayor.   If not, you may wish to consider rescinding a locally-declared state of 

emergency to align with the June 15th expiration of the state-wide State of Emergency to avoid confusion resulting 

from an inconsistency with state procedures.”   

A separate but related question is whether or not locally-adopted Mayor/Select Board/Board of Health orders, 

such as mask mandates, survive the rescission of state-level mandates.  The continued application and 

enforcement of such orders may be difficult to defend once the State of Emergency is lifted, absent specific 

articulated public health conditions that may exist in any particular municipality.   Like locally-declared states of 

emergency, you will want to examine your local COVID-19 related orders to see if they are worded so as to 

naturally expire when the state-wide State of Emergency expires, or whether formal action to rescind such orders 

is necessary.  Moreover, should your municipality experience conditions that warrant the re-adoption of COVID-

19 related orders after the State of Emergency expires, such local orders must have a basis in existing statutory 

authorities.  Further, the Mayor/Select Board and/or Board of Health should make specific public health and 

safety-related findings supporting the re-adoption of local COVID-19 orders, such as a new COVID-19 outbreak in 

the municipality or designation of the municipality as being in the “red zone.”  Furthermore, these local orders 

should be narrowly tailored to limit the scope of restrictions imposed to only those reasonable and necessary to 

address particular local conditions and protect public health and safety.  For reference, please see our Guidance 

for Boards of Health Re: COVID-19, available here, which provides a comprehensive review of local authorities to 

address the spread of infectious diseases.    

Re-Opening of Municipal Buildings and Facilities 

The lifting of the State of Emergency does not immediately require every municipality to re-open every municipal 

building and facility to the public, although there may be significant public and political pressure to do so.  It is 

certainly reasonable that additional time may be required to “ramp up” operations, in light of the unanticipated 

lifting of the State of Emergency much earlier than originally planned.  Common questions that arise with the re-

opening of municipal buildings and facilities to the public include: 

 

http://k-plaw.com/wp-content/uploads/2020/03/KP-Law-eUpdate-3.11.2020-Guidance-for-Boards-of-Health-re-COVID-19.pdf
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- Can we still require the public to wear masks when in City/Town Hall? 

- Can we still require social distancing and observance of safety protocols, for both staff and officials, and 

members of the public? 

- Can we require “proof of vaccination” for people entering City/Town Hall? 

Whether you can do any of these things, and whether you should do any of these things, are two separate 

considerations.   As far as wearing masks, social distancing, and observance of other safety protocols, these are 

now recommended practices by the State (as opposed to mandates), and you may wish to treat them similarly at 

the local level.   

In terms of requesting proof of vaccinations, that is likely to be a “hot button” issue for the public and staff alike.   

Given that you may have to accommodate those who have religious or medical reasons for not being vaccinated, 

requiring proof of vaccination does not ultimately ensure that only vaccinated persons are permitted in municipal 

buildings or facilities.  With this in mind, municipalities should weigh asking for proof of vaccination against the 

difficulties in applying a vaccination requirement across-the-board, as well as the potential for confrontations with 

those who are unvaccinated or who believe it is an intrusion on personal privacy to be asked for proof of 

vaccination.  These, of course, are questions that each municipality should consider individually, and we again 

suggest that you consult with counsel to ensure that you have fully considered the legal ramifications to such a 

requirement. 

We will continue to keep you updated on additional developments in light of the impeding expiration of the State 

of Emergency, as well as the Legislature’s consideration of possible amendments to the Open Meeting Law.  A 

reminder that we have established a Coronavirus “hotline,” at coronavirusinfo@k-plaw.com.  A dedicated team 

of our attorneys is available through this hotline e-mail address to answer the most frequently-asked legal 

questions arising from COVID-19.  One of these designated attorneys will respond promptly to your inquiries.     

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Disclaimer: This information is provided as a service by KP Law, P.C. This information is general in nature and does not, and is not intended to, constitute 
legal advice. Neither the provision nor receipt of this information creates an attorney-client relationship with KP Law, P.C.  Whether to take any action based 
upon the information contained herein should be determined only after consultation with legal counsel. 
  

mailto:coronavirusinfo@k-plaw.com
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Summary of minimum requirements for remote participation under 940 CMR 29.10 
 

1. Chief Executive Officer adopts remote participation for local public bodies. 

2. A quorum of the public body, including the Chair or whichever member will be chairing the particular 

meeting, must be physically present at the meeting location.   The remaining members of the public 

body may participate via remote means.  In the case of Commissions on Disabilities, only the Chair or 

person chairing the meeting must be physically present at the meeting locations; all other members 

may participate remotely. 

3. “As soon as reasonably possible” prior to the meeting, any member of the public body who wishes to 

participate remotely must notify the Chair (or whomever will be chairing that particular meeting), of 

the reasons why that member’s physical attendance would be “unreasonably difficult.” 

4. Where feasible, the Chair or person who will be chairing the meeting should provide members who 

will be participating remotely with meeting packets or other documents to be used at the meeting, in 

advance of the meeting. 

5. At the start of the meeting, the Chair is required to identify by name those member(s) participating 

remotely, and the meeting minutes should reflect this information as well.  The reasons for the 

remote participation do not need to be announced publicly, and no vote of the public body itself is 

required to permit an individual member’s remote participation.  

6. All members participating remotely must be clearly audible to the members of the public body 

attending the meeting in person.  If a video platform (such as Zoom, Microsoft Teams, GoToMeeting) 

is used, all members must be clearly visible to each other as well (which means that when video 

conferencing technology is used, members participating remotely must leave their video feed “on” 

during the meeting).  

7. If there are technological difficulties during the meeting, the meeting generally should be suspended 

until those difficulties can be resolved.  If those technological difficulties result in the disconnection of 

a remotely participating member, the time of disconnection must be noted in the meeting minutes. 

8. All votes taken during open or executive session meetings in which one or more members participate 

remotely, must be taken by roll call vote and recorded as such in the meeting minutes. 

9. If members of the public body are participating remotely in an executive session, each such member 

must also state, at the start of the executive session, that no other person is present and/or able to 

hear the discussion at the remote location, unless the public body votes to approve that third party’s 

presence.  

The full remote participation requirements can be found at 940 CMR 29.10.  Any locally-adopted remote 
participation policies or rules should also be consulted. 
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Crandall, Seath

From: Miller, Louise
Sent: Monday, June 14, 2021 4:59 PM
To: Fay, Thomas; Karlson, Cherry; Watkins, David; Martin, Carol; Gutbezahl, Adam
Cc: Crandall, Seath
Subject: FW: KP Law, P.C. eUpdate - OML FOLLOW UP to Implications of the Rescission of the 

State of Emergency
Attachments: eUpdate_-_implications_of_termination_of_state_of_emergency.PDF

Dear Selectmen, attached and below is the direction that we have received from K‐P Law regarding holding public 
meetings after the rescission of the State of Emergency. This may be helpful in your discussion tonight. Please let me 
know if you have any questions (individually). Louise 
 
Louise L.E. Miller, J.D. 
Town Administrator 
Town of Wayland 
41 Cochituate Road 
Wayland, MA 01778 
O: (508) 358‐3620 
C: (781) 697‐6018 
 
 
 

From: KP Law, P.C. <KPLAW@k‐plaw.com>  
Sent: Monday, June 14, 2021 4:26 PM 
To: KP Law, P.C. <KPLAW@k‐plaw.com> 
Subject: KP Law, P.C. eUpdate ‐ FOLLOW UP to Implications of the Rescission of the State of Emergency 
 

[NOTICE: This message originated outside of the Town of Wayland Email System ‐‐ DO NOT CLICK on links or 
open attachments unless you are sure the content is safe.] 
In follow up to our eUpdate on June 7, 2021 (see attached), please note that although the State Senate and House have 
passed different versions of legislation authorizing the extension of certain pandemic-related relief provisions, no final 
action on such legislation occurred today, and no final action on any such legislation is expected to occur before the State 
of Emergency expires tomorrow at 12:01 a.m. Accordingly, the current authorization for entirely remote or virtual public 
meetings under the Open Meeting Law will also expire at 12:01 a.m. tomorrow morning, although it may be re-authorized, 
by act of the Legislature, in the coming days. With that in mind, public bodies with previously posted and/or advertised 
meetings or hearings occurring tomorrow will need to ensure that these meetings/hearings are conducted in-person, and 
in compliance with any pre-pandemic remote participation rules, if remote participation has been previously authorized by 
the municipality’s chief executive officer. As noted in the attached eUpdate, the Open Meeting Law does not prohibit also 
offering a remote or virtual option for members of the public to observe and/or participate in a public meeting or hearing; 
however, board and committee members themselves may not participate entirely via remote means when the State of 
Emergency expires, unless that authority is extended by the Legislature and approved by the Governor.  
 
For your reference, the below guidance was issued by the Attorney General’s Office, Division of Open Government on 
June 10, 2021: 
 
“The State of Emergency is scheduled to end at 12:01 AM on June 15, at which point the March 12, 2020, 
Executive Order Suspending Certain Provisions of the Open Meeting Law, which has allowed public bodies to 
meet remotely and to provide the public with “adequate alternative access” to meetings, will terminate. The 
Legislature is actively considering bills that would extend most or all of the provisions from the Executive Order 
regarding remote meetings. However, if such legislation is not enacted to take effect by June 15th, then public 
bodies must be prepared to hold meetings with at least a quorum of the public body members physically present 
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at a meeting location which is open and accessible to the public. Public bodies are reminded that notice of all 
meetings must be posted at least 48 hours in advance, not including weekends and holidays, and the meeting 
notice must specify the location where the public may access the meeting. Therefore, unless and until new 
legislation is enacted that alters those requirements, public bodies should plan and post notice for meetings to 
be held in-person beginning on June 15. 
 
We will post updated guidance as soon as there are updates that affect the Open Meeting Law.” 
 

KP | LAW  
101 Arch Street, 12th Floor  
Boston, MA 02110 
O: (617) 556 0007 
F: (617) 654 1735 
www.k-plaw.com 
 
This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain information that is PRIVILEGED 
and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the intended recipient, you are hereby notified that any 
dissemination of this communication is strictly prohibited. If you have received this communication in error, please delete all electronic copies of this 
message and attachments thereto, if any, and destroy any hard copies you may have created and notify me immediately. 

 



Affected Property: 
4 Spencer Circle 
Wayland, MA 01778 
 
 EASEMENT AND CONVEYANCE AGREEMENT 
 

This Easement and Conveyance Agreement (“Agreement”) made as of this ____ day of 
June, 2021, by and among Carmen D’Amico and Jessica Hoffman, having an address of 4 
Spencer Circle, Wayland, Massachusetts 01778 (hereinafter the “Owner”), being the owner of 
property known as and numbered 4 Spencer Circle, Wayland, Middlesex County, Commonwealth 
of Massachusetts, as described in a deed to the Owner, dated December 7, 2015 and recorded with 
the Middlesex South District of the Registry of Deeds on December 11, 2015 in Book 66515, Page 
392 (the “Property”); Vincent J. Gately, individually (d/b/a Heritage Properties) and as Trustee 
of the Spencer Circle Realty Trust, u/d/t dated September 13, 2000, recorded with the Middlesex 
South District of the Registry of Deeds in Book 31820, Page 595, of Sudbury, Massachusetts 
(hereinafter the “Developer”), and the Town of Wayland, a Massachusetts municipal corporation, 
having an address of 41 Cochituate Road, Wayland, Massachusetts 01778 (the “Town” together 
with the Owner, sometimes collectively the “Parties”). 

 
WHEREAS, pursuant to the vote taken under Article  14 of the 2021 Annual Town Meeting, 

the Town has agreed to accept as a public way the street known as Spencer Circle, including the 
utilities and underground drainage system serving Spencer Circle; and 

 
WHEREAS, Spencer Circle is shown on a plan entitled “Definitive Subdivision Plan 

Proposed Lot Configuration Spencer Circle Wayland, Massachusetts,” dated March 2, 2000, 
prepared by Encon, recorded with said Registry as Plan 1024 of 2000 (Sheet 2 of 6) (hereinafter the 
"Subdivision Lot Configuration Plan”); and 

 
WHEREAS, the drainage system serving Spencer Circle (hereinafter the “Drainage 

System”), which received all required permits and approvals from Town Boards, is shown on a plan 
entitled "Storm Drainage & Utility Plan, Spencer Circle, Wayland, Massachusetts,” dated March 2, 
2000, prepared by Encon, recorded with said Registry as Plan 1024 of 2000 (Sheet 4 of 6) 
(hereinafter the “Subdivision Drainage Plan”); and 

 
WHEREAS, after the installation of the Drainage System the Developer of the Spencer 

Circle subdivision made certain improvements on and to the approved buildable lots shown on the 
Definitive Subdivision Plan, including the construction of certain residential homes thereon, and 
specifically including the homes built on two Lots thereon, then known as Lots 1 and 2, and now 
known as 4 Spencer Circle and 6 Spencer Circle, respectively, which improvements potentially 
interfere with the operation and maintenance of the Drainage System; and  

 
WHEREAS, as a consequence of the aforesaid improvements to 4 Spencer Circle, a portion 

of the Drainage System is situated beneath a portion of the Property, specifically beneath a portion 
of the side yard (on the corner of Spencer Circle and Main Street side of the Property), as shown on 
(i) the Subdivision Lot Configuration Plan, and (ii) the Site Plan (not to scale) attached hereto, 
respectively, as Exhibit “1” and Exhibit "2;" and 

  



 2 

WHEREAS, due to certain other improvements that were made on and to the Property by 
the Owner thereafter, including (i) certain pipes and sprinkler heads located on the side yard (on the 
corner of Spencer Circle and Main Street side of Property) as part of an underground irrigation 
system; (ii) three (3) deciduous trees and (iii) hedges facing Main Street, part of the Drainage 
System is also located beneath those improvements; and 

 
WHEREAS, the Owner acknowledges that the operation, maintenance, repair, or 

replacement of some or all of the Drainage System by the Town could result in damage to the 
improvements on the Property; and 

 
 WHEREAS, the Owner, nonetheless, desires that the Town accept Spencer Circle as a 
public way, and own, operate, and maintain the utilities and Drainage System.  
 
 NOW, THEREFORE, in consideration of the promises and mutual covenants contained 
herein, and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby expressly acknowledged, the Town, the Owner and the Developer agree to the following 
terms and conditions:  
 

1. Recitals.  The parties agree that the above Recitals are true and accurate and that they 
are incorporated herein and made a part hereof. 

 
2. Grant of Easement in Spencer Circle.    The Owner hereby grants to the Town an 

easement in Spencer Circle, which shall be a public way in the Town of Wayland.  The Town shall 
have the right and the obligation to construct, inspect, clear, repair, remove, replace, operate and  
maintain Spencer Circle, including any and all water, sewer and drainage infrastructure, not 
including those utilities owned by others, located within Spencer Circle.  

 
3. Grant of Easement in Drainage System.  The Owner and the Developer hereby grant 

to the Town a drainage easement located on the Property and which is shown as “Drainage 
Easement Area = 2,262 S.F.±” on the Subdivision Lot Configuration Plan, including the right and 
obligation to construct, inspect, clear, repair, remove, replace, operate, and maintain the Drainage 
System, including any and all stormwater drain or drains, drainage swales, and any manholes, pipes, 
catch basins, conduits, culverts, channels, and other  related structures and/or facilities for the 
drainage of stormwater.  
 

4. Grant of Rights and Access to the Property.  The Owner hereby grants to the Town  
the right, from time to time, to enter upon any portion of the Property under which the Drainage 
System is located (the “Drainage Easement Premises”), including, without limitation, by foot, motor 
vehicle, and heavy equipment, in order to undertake any necessary work thereto, as described in ¶3, 
provided, however, that the Town shall provide at least seventy-two (72) hours written notice of its 
intention to do so, except in the event of emergency, to be determined in the sole discretion of the 
Town, in which circumstance notice shall be provided either orally or by e-mail or by text message, 
and as promptly as is possible.  
 

5. Conduct of Town.  In exercising the rights granted to it hereunder and in performing 
any work under ¶3, the Town agrees that it shall (i) perform all work to the Drainage System and 
within the Drainage Easement Premises in compliance with all applicable laws, rules, regulations, 
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and/or bylaws, obtain any and all permits and approvals required by laws, rules, regulations, and/or 
bylaws to perform such work, (ii) take all reasonable steps and conduct itself in such a way as to 
eliminate or minimize any damage to the Property, and (iii)  conduct itself in a non-negligent 
manner. In addition, in performing any inspections of the Drainage System and any maintenance 
thereto, the Town, whenever possible, shall first utilize for access the “manhole access point” in the 
Drainage Easement Premises so as to minimize any damage to any improvements.   
 

6. Town’s Obligation to Restore or Repair.  In the event that the Town, its employees, 
agents, or servants, in the course of performing any of its work as specified in ¶3, should damage 
any of the Property or improvements located thereon, the Town shall be obligated to make repairs 
or restorations thereto as the case may be, including bearing the cost of labor and materials to (i) 
loam and seed any damaged lawn area, and (ii) repair or replace any damaged piping and sprinkler 
heads associated with the irrigation system, so long as the Owner has flagged the sprinkler heads so 
that the Town has notice of their location and the Owner has shut off the water supply to the 
irrigation system, provided, however, other than the foregoing, the Town shall have no obligation to 
make repairs or restore the Property or any improvements located thereon in the event any damage 
is the result of such improvements being on, over, under or proximate to the Drainage System.    
 

7.  Conduct of Owner. Owner, and on behalf of its successors and assigns, agrees that 
it shall not do any work on or otherwise obstruct or hinder access to and within the Property as it 
constitutes the Drainage  Easement Premises herein, or place, or cause to be placed, any temporary 
or permanent buildings, structures, utilities or landscaping thereon that would interfere with the 
rights granted to, and the obligations of, the Town hereunder except for those buildings, structures, 
utilities and landscaping that presently exist on the Property.  The Owner shall provide Town with a 
sketch or plan showing the approximate location of those components of the underground irrigation 
system in the side yard of the Property that are located over that area described as the “Easement 
Premises.”   
  

8. Release of Town.  Owner, and on behalf of its successors and assigns, grantees, 
insurers, mortgagees, agents, contractors, subcontractors and employees, forever releases and 
discharges the Town and its officials, officers, boards, commissions, committees, representatives, 
employees, agents, contractors, legal representatives, attorneys and insurers, of and from any and all 
claims, actions, liabilities, causes of action, grievances, suits, demands, liens, controversies, and 
proceedings for compensation, damages, costs, expenses, losses, whether known or unknown, 
attorney’s fees, declaratory relief and relief arising out of economic injury, property damage and 
personal injury, and liabilities in law and equity, past, present or future (collectively, “Claims”) at 
the Property or that relate in any way to the work done on the Property pursuant to this Agreement, 
except to the extent that any such Claims are (i) caused by the ordinary negligence of the Town, its 
agents, servants, contractors or subcontractors, and/or (ii) represent a failure of the Town, its agents, 
servants, contractors or subcontractors, to comport with any of its obligations under this Agreement. 
 

9. Authority.   Each of the undersigned represents and warrants that he/she/they/it have 
the right, the capacity, and all necessary authority to execute this Agreement. 
 

10. Voluntary Act and Deed.    Each of the undersigned represents and warrants that 
he/she/they/it has had the opportunity to review this Agreement and further has had the advice of 
legal counsel prior to executing this Agreement and that he/she//they/it executes this Agreement as 
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their respective  free act and deed. 
 

11. Entire Agreement.   This Agreement constitutes the entire agreement between the 
Parties with respect to the subject matter hereof and supersedes all prior agreements, 
understandings, expectations and discussions of the Parties with respect to the subject matter hereof, 
whether oral or written, and the terms of this Agreement are contractual and not a mere recital.  
There are no representations or other agreements between the Parties in connection with the subject 
matter hereof except as specifically set forth in this Agreement.  No amendment or modification of 
this Agreement shall be binding unless executed in writing and signed by the party to be bound 
thereby and recorded with the Registry of Deeds. 
 

12. Governing Law.   This Agreement has been, and shall for all purposes be deemed to 
have been executed and delivered within the Commonwealth of Massachusetts and the rights and 
obligations of the parties hereto shall be governed by, construed and enforced in accordance with 
the laws of the Commonwealth of Massachusetts. 
 

13. Binding Effect.  This Agreement shall run with the Property, and any portion thereof, 
and shall inure to the benefit of and be binding upon the Owner, and any other party having an 
interest in the Property, or any portion thereof, and the Owner’s tenants, invitees, licensees or 
otherwise, and all of the respective heirs, successors, assigns, grantees, mortgagees, agents, 
contractors, subcontractors and employees of the foregoing. 
 

14. Severability. If any court or other tribunal determines that any provision of this 
Agreement is invalid or unenforceable, such provision shall be deemed to have been modified 
automatically to conform to the requirements for validity and enforceability as determined by such 
court or tribunal. In the event the provision invalidated is of such a nature that it cannot be so 
modified, the provision shall be deemed deleted from this instrument as though it had never been 
included herein. In either case, the remaining provisions of this Agreement shall remain in full force 
and effect. 
 

15. Recordation; Incorporation into Deeds, Mortgages, Leases and Instruments of 
Transfer. The Town shall record this Agreement with the Middlesex South District Registry of 
Deeds and cross-referenced to the deed for the Property.  The Owner, and on behalf of their heirs, 
successors and assigns, hereby agrees to incorporate this Agreement, in full or by reference, into all 
deeds, easements, mortgages, leases, licenses, occupancy agreements or any other instrument of 
transfer by which an interest in and/or a right to use the Property, or any portion thereof, is 
conveyed. 
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WITNESS the execution hereof under seal as of the date above written. 
 
        
              
       Carmen D’Amico 
 
 
              
       Jessica Hoffman 

 
COMMONWEALTH OF MASSACHUSETTS 

 
Middlesex, ss. 
 
 On this ____ day of __________, 2021, before me, the undersigned Notary Public, 
personally appeared Carmen D’Amico and Jessica Hoffman, as aforesaid, each of whom proved to 
me through satisfactory evidence of identification, which was                                                         ,to 
be the persons whose names are signed on the preceding or attached document, and acknowledged 
to me that each of them signed it voluntarily for its stated purpose. 
 
 

________________________________   
 Notary Public 
 My Commission Expires: 
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Vincent Gately d/b/a Heritage Properties 
 
 
      
Vincent Gately 
 
SPENCER CIRCLE REALTY TRUST 

 
 
       By:       
              Vincent Gately, Trustee 
 
        

 
COMMONWEALTH OF MASSACHUSETTS 

 
Middlesex, ss. 
 
 On this ____ day of __________, 2021, before me, the undersigned Notary Public, 
personally appeared Vincent Gately, individually and as Trustee, as aforesaid, who proved to me 
through satisfactory evidence of identification, which was                                                            ,to 
be the person whose name is signed on the preceding or attached document, and acknowledged to 
me that he signed it voluntarily for its stated purpose on behalf of  the Spencer Circle Realty Trust. 
 
 

________________________________   
 Notary Public 
 My Commission Expires: 
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ACCEPTANCE 
 

 The Town of Wayland, acting by and through its Board of Selectmen, accepts the Easement 
and Conveyance Grant from Carmen D’Amico and Jessica Hoffman and Vincent Gately, 
individually and as Trustee, in accordance with the vote taken under Article 14of the 2021 Wayland 
Town Meeting this 14th day of June, 2021. 

 
 

  TOWN OF WAYLAND, 
   
  By Its Board of Selectmen 
 
 
         
 
         
   
         
   
         

                                                 
____________________________________ 
 

 
COMMONWEALTH OF MASSACHUSETTS 

Middlesex, ss. 
 
 On this ____ day of ________________, 2021, before me, the undersigned Notary Public, 
personally appeared _________________________, as aforesaid, each member of the Wayland 
Board of Selectmen, who are personally known to me to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he/she/they signed it voluntarily for 
its stated purpose on behalf of the Town of Wayland. 
 
 

________________________________   
 Notary Public 
 My Commission Expires: 
 
 
 
 
 
 
 
 

752617/WAYL/0098
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Exhibit “1” 

 
Subdivision Lot Configuration Plan 
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Exhibit “2” 
 

Site Plan 
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CONSENT AND SUBORDINATION AGREEMENT 
 

____________ (the "Lender"), having an address of ___________________________,            
and being the holder of that certain mortgage encumbering the property at 4 Spencer Circle, 
Wayland, MA 01778 (hereinafter the Property), dated _________________ and recorded with the 
Middlesex South District Registry of Deeds in Book _________, Page _________ (the 
"Mortgage"), granted to it by Carmen D’Amico and Jessica Hoffman  hereby consents to the 
Easement and Conveyance Agreement entered into by and between the Carmen D’Amico and 
Jessica Hoffman  and the Town of Wayland, a copy of which has been provided to the Lender; and 
further acknowledges and agrees that the Mortgage and any other security instrument securing its 
loan on the Property subject to the Easement and Conveyance Agreement shall be subordinate and 
subject to its terms and conditions.   

_______________________________ 

By:____________________________ 
Name:_________________________ 
Title:__________________________ 

 
 

COMMONWEALTH/STATE OF ____________________________ 
 
______________________, ss            
 
 

On this       day of                            , 2021, before me, the undersigned notary public, 
personally appeared __________________________________, proved to me through satisfactory 
evidence of identification, which was _______________________, to be the person whose name is 
signed on the preceding or attached document, and acknowledged to me that he/she signed it 
voluntarily for its stated purpose as _______________________ of 
____________________________. 
 
 
                                                     _____________________________ 
                                                                             Notary Public 
                                                     My Commission Expires:  
 

 



Exhibit 1: Subdivision Lot Configuration Plan



Exhibit 2: Site Plan



Sprinkler Locations





Affected Property: 
6 Spencer Circle 
Wayland, MA 01778 
 
 EASEMENT AND CONVEYANCE AGREEMENT 
 

This Easement and Conveyance Agreement (“Agreement”) made as of this  day of June, 
2021, by and among Gordon N. Schultz and Evlyn A. Schultz, as Trustees of the Schultz Realty 
Trust, an unrecorded Trust, dated September 27, 2018, for which a Certificate of Trust, dated 
September 27, 2018, was recorded with the Middlesex South District of the Registry of Deeds on 
October 11, 2018 in Book 71733, Page 119, and having an address of 6 Spencer Circle, Wayland, 
Massachusetts 01778 (hereinafter the “Owner”), being the owner of property known as and 
numbered 6 Spencer Circle, Wayland, Middlesex County, Commonwealth of Massachusetts, as 
described in a deed to the Owner, dated September 27, 2018 and recorded with the Middlesex South 
District of the Registry of Deeds on October 11, 2018 in Book 71333, Page 121 (the “Property”); 
Vincent J. Gately, individually (d/b/a Heritage Properties) and as Trustee of the Spencer 
Circle Realty Trust, u/d/t dated September 13, 2000, recorded with the Middlesex South District of 
the Registry of Deeds in Book 31820, Page 595, of Sudbury, Massachusetts (hereinafter the 
“Developer”), and the Town of Wayland, a Massachusetts municipal corporation, having an 
address of 41 Cochituate Road, Wayland, Massachusetts 01778 (the “Town” together with the 
Owner, sometimes collectively the “Parties”). 

 
WHEREAS, pursuant to the vote taken under Article 14 of the 2021 Annual Town Meeting, 

the Town has agreed to accept as a public way the street known as Spencer Circle, including the 
utilities and underground drainage system serving Spencer Circle; and 

 
WHEREAS, Spencer Circle is shown on a plan entitled “Definitive Subdivision Plan 

Proposed Lot Configuration Spencer Circle Wayland, Massachusetts,” dated March 2, 2000, 
prepared by Encon, recorded with said Registry as Plan 1024 of 2000 (Sheet 2 of 6) (hereinafter the 
"Subdivision Lot Configuration Plan”); and 

 
WHEREAS, the drainage system serving Spencer Circle (hereinafter the “Drainage 

System”), which received all required permits and approvals from Town Boards, is shown on a plan 
entitled "Storm Drainage & Utility Plan, Spencer Circle, Wayland, Massachusetts,” dated March 2, 
2000, prepared by Encon, recorded with said Registry as Plan 1024 of 2000 (Sheet 4 of 6) 
(hereinafter the “Subdivision Drainage Plan”); and 

 
WHEREAS, after the installation of the Drainage System the Developer of the Spencer 

Circle subdivision made certain improvements on and to the approved buildable lots shown on the 
Definitive Subdivision Plan, including the construction of certain residential homes thereon, and 
specifically including the homes built on two Lots thereon, then known as Lots 1 and 2, and now 
known as 4 Spencer Circle and 6 Spencer Circle, respectively, which improvements potentially 
interfere with the operation and maintenance of the Drainage System; and  

 
WHEREAS, as a consequence of the aforesaid improvements to 6 Spencer Circle, a portion 

of the Drainage System is situated beneath a portion of the Property, specifically beneath (i) part of 
the front yard and (ii) part of the driveway; and (iii) was located (below ground) approximately 
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fifteen (15) feet from the front left corner of the foundation of the garage, all as shown on (i) the 
Subdivision Lot Configuration Plan, and (ii) the Site Plan (not to scale) attached hereto, 
respectively, as Exhibit “1” and Exhibit "2;" and 

  
WHEREAS, due to certain other improvements that were made on and to the Property by 

the Owner thereafter, including (i) four (4) light pillars adjacent to the front entrances to each side 
of the circular driveway and (ii) certain pipes and sprinkler heads located in the front yard as part of 
an underground irrigation system, part of the Drainage System is also located beneath those 
improvements; and 

 
WHEREAS, the Owner acknowledges that the operation, maintenance, repair, or 

replacement of some or all of the Drainage System by the Town could result in damage to  the 
improvements on the Property; and 

 
 WHEREAS, the Owner, nonetheless, desires that the Town accept Spencer Circle as a 
public way, and own, operate, and maintain the utilities and Drainage System.  
 
 NOW, THEREFORE, in consideration of the promises and mutual covenants contained 
herein, and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby expressly acknowledged, the Town, the Owner and the Developer agree to the following 
terms and conditions:  
 

1. Recitals.  The parties agree that the above Recitals are true and accurate and that they 
are incorporated herein and made a part hereof. 

 
2. Grant of Easement in Spencer Circle.    The Owner hereby grants to the Town an 

easement in Spencer Circle, which shall be a public way in the Town of Wayland.  The Town shall 
have the right and the obligation to construct, inspect, clear, repair, remove, replace, operate and  
maintain Spencer Circle, including any and all water, sewer and drainage infrastructure, not 
including those utilities owned by others, located within Spencer Circle.  

 
3. Grant of Easement in Drainage System.  The Owner and the Developer hereby grant 

to the Town a drainage easement located on the Property and which is shown as “Drainage 
Easement Area = 4,777.10 S.F.±” on the Subdivision Lot Configuration Plan, including the right 
and obligation to construct, inspect, clear, repair, remove, replace, operate, and maintain the 
Drainage System, including any and all stormwater drain or drains, drainage swales, and any 
manholes, pipes, catch basins, conduits, culverts, channels, and other  related structures and/or 
facilities for the drainage of stormwater.  
 

4. Grant of Rights and Access to the Property.  The Owner hereby grants to the Town  
the right, from time to time, to enter upon any portion of the Property under which the Drainage 
System is located (the “Drainage Easement Premises”), including, without limitation, by foot, motor 
vehicle, and heavy equipment, in order to undertake any necessary work thereto, as described in ¶3, 
provided, however, that the Town shall provide at least seventy-two (72) hours written notice of its 
intention to do so, except in the event of emergency, to be determined in the sole discretion of the 
Town, in which circumstance notice shall be provided either orally or by e-mail or by text message, 
and as promptly as is possible.  
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5. Conduct of Town.  In exercising the rights granted to it hereunder and in performing 

any work under ¶3, the Town agrees that it shall (i) perform all work to the Drainage System and 
within the Drainage Easement Premises in compliance with all applicable laws, rules, regulations, 
and/or bylaws, obtain any and all permits and approvals required by laws, rules, regulations, and/or 
bylaws to perform such work, (ii) take all reasonable steps and conduct itself in such a way as to 
eliminate or minimize any damage to the Property, and (iii)  conduct itself in a non-negligent 
manner. In addition, in performing any inspections of the Drainage System and any maintenance 
thereto, the Town, whenever possible, shall first utilize for access those so-called “manhole access 
points” that were identified within the lawn area of the Property and used to conduct the previous 
inspection by the Town on September 27, 2018, said manhole access points shown on a sketch plan 
attached hereto as Exhibit “3,” so as to minimize any damage to any improvements and potentially 
avoid the need to impact access points located under the driveway.   
 

6. Town’s Obligation to Restore or Repair.  In the event that the Town, its employees, 
agents, or servants, in the course of performing any of its work as specified in ¶3, should damage 
any of the Property or improvements located thereon, the Town shall be obligated to make repairs 
or restorations thereto as the case may be, including bearing the cost of labor and materials to (i) 
loam and seed any damaged lawn area, (ii) patch/repair any portions of the driveway that might be 
required to be removed for access, and (iii) repair or replace any damaged piping and sprinkler 
heads associated with the irrigation system, so long as the Owner has flagged the sprinkler heads so 
that the Town has notice of their location and the Owner has shut off the water supply to the 
irrigation system, provided, however, other than the foregoing, the Town shall have no obligation to 
make repairs or restore the Property or any improvements located thereon in the event any damage 
is the result of such improvements being on, over, under or proximate to the Drainage System.    
 

7.  Conduct of Owner. Owner, and on behalf of its successors and assigns, agrees that 
it shall not do any work on or otherwise obstruct or hinder access to and within the Property as it 
constitutes the Drainage  Easement Premises herein, or place, or cause to be placed, any temporary 
or permanent buildings, structures, utilities or landscaping thereon that would interfere with the 
rights granted to, and the obligations of, the Town hereunder except for those buildings, structures, 
utilities and landscaping that presently exist on the Property.  The Owner shall provide Town with a 
sketch or plan showing the approximate location of those components of the underground irrigation 
system in the front yard of the Property that are located over that area described as the “Easement 
Premises.”   
  

8. Release of Town.  Owner, and on behalf of its successors and assigns, grantees, 
insurers, mortgagees, agents, contractors, subcontractors and employees, forever releases and 
discharges the Town and its officials, officers, boards, commissions, committees, representatives, 
employees, agents, contractors, legal representatives, attorneys and insurers, of and from any and all 
claims, actions, liabilities, causes of action, grievances, suits, demands, liens, controversies, and 
proceedings for compensation, damages, costs, expenses, losses, whether known or unknown, 
attorney’s fees, declaratory relief and relief arising out of economic injury, property damage and 
personal injury, and liabilities in law and equity, past, present or future (collectively, “Claims”) at 
the Property or that relate in any way to the work done on the Property pursuant to this Agreement, 
except to the extent that any such Claims are (i) caused by the ordinary negligence of the Town, its 
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agents, servants, contractors or subcontractors, and/or (ii) represent a failure of the Town, its agents, 
servants, contractors or subcontractors, to comport with any of its obligations under this Agreement. 
 

9. Authority.   Each of the undersigned represents and warrants that he/she/they/it have 
the right, the capacity, and all necessary authority to execute this Agreement. 
 

10. Voluntary Act and Deed.    Each of the undersigned represents and warrants that 
he/she/they/it has had the opportunity to review this Agreement and further has had the advice of 
legal counsel prior to executing this Agreement and that he/she//they/it executes this Agreement as 
their respective  free act and deed. 
 

11. Entire Agreement.   This Agreement constitutes the entire agreement between the 
Parties with respect to the subject matter hereof and supersedes all prior agreements, 
understandings, expectations and discussions of the Parties with respect to the subject matter hereof, 
whether oral or written, and the terms of this Agreement are contractual and not a mere recital.  
There are no representations or other agreements between the Parties in connection with the subject 
matter hereof except as specifically set forth in this Agreement.  No amendment or modification of 
this Agreement shall be binding unless executed in writing and signed by the party to be bound 
thereby and recorded with the Registry of Deeds. 
 

12. Governing Law.   This Agreement has been, and shall for all purposes be deemed to 
have been executed and delivered within the Commonwealth of Massachusetts and the rights and 
obligations of the parties hereto shall be governed by, construed and enforced in accordance with 
the laws of the Commonwealth of Massachusetts. 
 

13. Binding Effect.  This Agreement shall run with the Property, and any portion thereof, 
and shall inure to the benefit of and be binding upon the Owner, and any other party having an 
interest in the Property, or any portion thereof, and the Owner’s tenants, invitees, licensees or 
otherwise, and all of the respective heirs, successors, assigns, grantees, mortgagees, agents, 
contractors, subcontractors and employees of the foregoing. 
 

14. Severability. If any court or other tribunal determines that any provision of this 
Agreement is invalid or unenforceable, such provision shall be deemed to have been modified 
automatically to conform to the requirements for validity and enforceability as determined by such 
court or tribunal. In the event the provision invalidated is of such a nature that it cannot be so 
modified, the provision shall be deemed deleted from this instrument as though it had never been 
included herein. In either case, the remaining provisions of this Agreement shall remain in full force 
and effect. 
 

15. Recordation; Incorporation into Deeds, Mortgages, Leases and Instruments of 
Transfer. The Town shall record this Agreement with the Middlesex South District Registry of 
Deeds and cross-referenced to the deed for the Property.  The Owner, and on behalf of their heirs, 
successors and assigns, hereby agrees to incorporate this Agreement, in full or by reference, into all 
deeds, easements, mortgages, leases, licenses, occupancy agreements or any other instrument of 
transfer by which an interest in and/or a right to use the Property, or any portion thereof, is 
conveyed. 
    



 5 

WITNESS the execution hereof under seal as of the date above written. 
 
       SCHULTZ REALTY TRUST 
 
 
       By:       
              Gordon N. Schultz, Trustee 
 
       By:       
              Evlyn A. Schultz, Trustee 

 
COMMONWEALTH OF MASSACHUSETTS 

 
Middlesex, ss. 
 
 On this ____ day of __________, 2021, before me, the undersigned Notary Public, 
personally appeared Evlyn A. Schultz and Gordon N. Schultz, Trustees, as aforesaid, each of whom 
proved to me through satisfactory evidence of identification, which --------------------------------------, 
to be the persons whose names are signed on the preceding or attached document, and 
acknowledged to me that each of them signed it voluntarily for its stated purpose on behalf of  the 
Schultz Realty Trust. 
 

________________________________   
 Notary Public 
 My Commission Expires: 
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Vincent Gately d/b/a Heritage Properties 
 
 
      
Vincent Gately 
 
SPENCER CIRCLE REALTY TRUST 

 
 
       By:       
              Vincent Gately, Trustee 
 
        

 
COMMONWEALTH OF MASSACHUSETTS 

 
Middlesex, ss. 
 
 On this ____ day of __________, 2021, before me, the undersigned Notary Public, 
personally appeared Vincent Gately, individually and as Trustee, as aforesaid, who proved to me 
through satisfactory evidence of identification, which was--------------------------------------, to be the 
person whose name is signed on the preceding or attached document, and acknowledged to me that 
he signed it voluntarily for its stated purpose on behalf of  the Spencer Circle Realty Trust. 
 
 

________________________________   
 Notary Public 
 My Commission Expires: 
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ACCEPTANCE 
 

 The Town of Wayland, acting by and through its Board of Selectmen, accepts the Easement 
and Conveyance Grant from Schultz Realty Trust and Vincent Gately, individually and as Trustee, 
in accordance with the vote taken under Article 14 of the 2021 Wayland Town Meeting this 14th 
day of June, 2021. 

 
 

  TOWN OF WAYLAND, 
   
  By Its Board of Selectmen 
 
 
         
 
         
   
         
   
         

                                                 
____________________________________ 
 

 
COMMONWEALTH OF MASSACHUSETTS 

Middlesex, ss. 
 
 On this 14th day of June, 2021, before me, the undersigned Notary Public, personally 
appeared  as aforesaid, each of the members of the Wayland Board Selectmen, who is personally 
known to me and whose name is signed on the preceding or attached document, and acknowledged 
to me that he/she/they signed it voluntarily for its stated purpose on behalf of the Town of Wayland. 
 
 

________________________________   
 Notary Public 
 My Commission Expires: 
 
 
 
 
 
 
 
 

751951v3/WAYL/0098
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Exhibit “1” 

 
Subdivision Lot Configuration Plan 
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Exhibit “2” 
 

Site Plan 
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Exhibit “3” 
 

Manhole Access Points Sketch Plan 
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CONSENT AND SUBORDINATION AGREEMENT 
 

Santander Bank (the "Lender"), having an address of ___________________________,            
and being the holder of that certain mortgage encumbering the property at 6 Spencer Circle, 
Wayland, MA 01778 (hereinafter the Property), dated _________________ and recorded with the 
Middlesex South District Registry of Deeds in Book _________, Page _________ (the 
"Mortgage"), granted to it by Evlyn A. Schultz and Gordon N. Schultz  hereby consents to the 
Easement and Conveyance Agreement entered into by and between the Schultz Realty Trust  and 
the Town of Wayland, a copy of which has been provided to the Lender; and further acknowledges 
and agrees that the Mortgage and any other security instrument securing its loan on the Property 
subject to the Easement and Conveyance Agreement shall be subordinate and subject to its terms 
and conditions.   

_______________________________ 

By:____________________________ 
Name:_________________________ 
Title:__________________________ 

 
 

COMMONWEALTH/STATE OF ____________________________ 
 
______________________, ss            
 
 

On this       day of                            , 2021, before me, the undersigned notary public, 
personally appeared __________________________________, proved to me through satisfactory 
evidence of identification, which was _______________________, to be the person whose name is 
signed on the preceding or attached document, and acknowledged to me that he/she signed it 
voluntarily for its stated purpose as _______________________ of 
____________________________. 
 
 
                                                     _____________________________ 
                                                                             Notary Public 
                                                     My Commission Expires:  
 

 



Exhibit 1: Subdivision Lot Configuration Plan



Exhibit 2: Site Plan



Exhibit 3: Manhole Aceess Points Sketch Plan



Sprinkler Locations
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